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CARLSON, JUSTICE, FOR THE COURT:

1. After a jury found Jeffrey Havard quilty of capital murder (murder during the
commisson of sexud beatery) of sx-month old Chloe Britt, the same jury found Havard
should suffer the pendty of death. Congstent with the jury verdict, the triad judge imposed the
death sentence upon Havard, and it is from this find judgment that Havard appeals to us.

Finding no reversble error in the guilt/innocence phase, or the sentencing phase, we affirm the

judgment of conviction and sentence entered by the Adams County Circuit Court.



FACTSAND PROCEEDINGSIN THE TRIAL COURT
12. Jeffrey Havard was living in Adams County with Rebecca Britt, the mother of six-month
od Chloe Britt.! Havard was not Chloe's father. Havard and Britt had been dating for a few
months when Britt and Chloe moved in with Havard in his traller located on property owned
by Havard's grandfather. Around 8:00 p.m. on February 21, 2002, Havard gave Britt some
money and asked her to go to the grocery store to get supper. Britt returned to find Chloe
bathed and adeep. Havard told Britt he had given Chloe her bath and put her to bed. Havard had
aso dripped the sheets off the bed and told Britt he was washing them. Before that night,
Havard had never bathed Chloe or changed her digper. After Britt checked on Chloe, Havard
indsted that Britt go back out to the video store to rent some movies. When Britt returned,
Havard was in the bathroom, and Chloe was blue and no longer breathing. Britt performed CPR
on Chloe in an attempt to resuscitate her. Britt and Havard drove Chloe to Natchez Community
Hospitd, where Britt's mother worked. The pathologist who prepared Chloe’'s autopsy report
would later tedify that some of her injuries were consgent with penetration of the rectum
with an object. Other injuries of the child included abrasons and bruises insde her mouth and
internd bleeding indde her skull condgtent with shaken baby syndrome. Both the hospital
gaff and the Sheriff observed and injuries on Chloe as wel, but no one at Chloe's day care had

ever noticed bruises or marks on Chloe. No and injuries or anything unusua about the child's

There is some confusion in the record regarding Chlo€'s age. Chloe was actudly six
months dld on February 21, 2002, the date of the incident leading to the child's deeth; however,
the mother misakenly tedtified that Chloe was born on Augugt 29, 2000. It is apparent that
Chlog€ s correct date of birth is August 29, 2001.



rectum was noticed by the day care staff earlier on the day of February 21st. Chloe was
pronounced dead at the hospitd later that night.

13. In the course of the invedigdion, Havard was charged with capital murder. Ina
videotaped datement two days after Chloe's death, Havard denied committing sexua battery
on Chloe, but instead clamed he accidentaly dropped her agang the commode after bahing
her, shook her in a panic, and then rubbed her down with lavender lotion before putting her to
bed. The State presented DNA evidence which had been collected from the bed sheet. This
evidence matched the DNA of both Havard and Chloe. A sexud assault kit testing for any of
Havard's DNA in Chlo€s rectum or vagina produced negative results. Havard offered no
explanation for Chlog's injuries other than the possbility that he wiped her down too
vigoroudy when preparing her for bed. Because Havard was indigent at trial, counsel was
appointed to represent Havard, who aso has court-appointed counsd for this gpped. Various
events in the tria proceedings gve rise to Havard's issues on agpped. In a pretrid motion,
defense counsdl requested that any victim impact statement be excluded;, and, the trid judge
granted the motion as to the guilt/innocence phase of the trid. During the tria court's voir
dire concerning any personal rdationships jurors may have had with Havard, one juror stated
ghe fdt she could not be far because her niece had been raped. The trial court later questioned
the potentid jurors to ascertain whether any one juror would ether automaticdly vote for the
death pendty, or would be uneble to vote for the death pendty in the sentencing phase of the
trid, regardiess of the evidence presented at trid. One juror, who would later swear in a post-

trid dfidavit thet he fet the death pendty was dways appropriate in murder cases, was
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sdected as a juror for the trid of this case. Trid counsd’s defense drategy was to defend
agang any dlegaions of the undelying fdony of sexud battery, consstent with Havard's
verson of the events of that night. The jury returned a verdict of guilty; and, in a separate
sentencing hearing, the same jury found that Havard should be sentenced to death. Havard
rases fourteen issues on gpped, induding questions of ingffective assistance of counsd, tria
court error, prosecutoria misconduct, and a legaly defective indictment. These issues arise
from vaious phases of the trid, including the voir dire examination of the jury, the
introduction of cetan tetimony and other evidence, the dosng arguments, and the
sentencing phase of the trid.  Additiondly, in desth pendty cases here on direct apped, this
Court is required by datute to review other issues, regardless of whether the appelant has
goecificdly raised those issues. These issues include the proportiondity of the death sentence
and other designated questions regarding the death sentence. Miss. Code Ann. § 99-19-105
(1972).
DISCUSSION

14. On apped to this Court, convictions upon indictments for capital murder and sentences
of desth must be subjected to “heightened scrutiny.” Balfour v. State, 598 So.2d 731, 739
(Miss. 1992) (citing Smith v. State, 499 So.2d 750, 756 (Miss. 1986); West v. State, 485
So.2d 681, 685 (Miss. 1985)). Under this standard of review, al doubts are to be resolved in
favor of the accused because “what may be harmless error in a case with less at stake becomes
reversble error when the pendlty is death.” Id. (quoting Irving v. State, 361 So.2d 1360, 1363

(Miss. 1978)). Seealso Fisher v. State, 481 So.2d 203, 211 (Miss. 1985).
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WHETHER TRIAL COUNSEL WERE INEFFECTIVE FOR

FAILING TO ENSURE THAT A JUROR WAS EXCUSED FOR

CAUSE AFTER EXHIBITING BIAS
5. Havard agues his representation was ineffective a several points during thetrid,
vioaing his rngnt to effective counsd. Havard specificaly asserts his trid counsd faled to
ensure that juror number twenty-five, Dorothy Sylvester, was excused for cause because she
was biased againg him.  During the court’s voir dire, the trid judge asked whether any of the
prospective jurors knew Havard or his family. In response, Sylvester stated, “1 don't know him,
but | had a niece to be raped — you know — | don't think | could be far about it, too.” The tria
judge darified that he would deal with those concerns later, and at that point in the questioning,
he was mady asking if any member of the venire was acquainted with Havard or his family.
Sylvester was eventudly sdected and served on the trid jury as juror number seven in the order
of selection.
T6. During the jury sdlection process, the trid judge granted all but one of the thirteen for-
cause chdlenges exercised by defense counsd. Of the forty-five jurors stricken for cause in
this case, defense counsd successfully chdlenged tweve jurors.  Additiondly, counsd for the
State exercised ten of the dlotted twdve peremptory chdlenges, plus one peremptory
chdlenge on an dternate juror; and, defense counsd exercised seven of the alotted twelve
peremptory chalenges, but with no peremptory chalenges being exercised on an dternate
juror. Nether counsd for the State nor for the defense chdlenged Sylvester for cause or
peremptorily.  When the trid judge was conducting his voir dire of the jury venire, the

emphads was on fairness. The trid judge informed the jury that the purpose of voir dire



examination was to discover anything “tha in dl honesty would make it very difficult for you
to be a totdly far and impatid juror.” During his follow-up questions directed at specific
jurors, the trid judge aso repeatedly asked whether certain circumstances would make it
difficult for the juror to be totdly far and impatid. The words “far,” “impatid,” “farly,” and
“honeslly” appear multiple times in the transcript throughout the trid court’'s voir dire
examinaion. Counsd for the State likewise emphasized fairness in his questioning, and
defense counsd informed the members of the jury venire that he would not repeat a question
aready asked of the jury unless he felt compelled to do so.

17. The right to effective assstance of counsd can be found in the Sixth Amendment of the
United States Condiitution.  Strickland v. Washington, 466 U.S. 668, 687, 104 S.Ct. 2052,
80 L.Ed.2d 674 (1984). The Sixth Amendment, however, guarantees only the right to
reasonably effective counsa or competent counsd, not perfect counsd or one who makes no
mistekes at trid. Wilcher v. State, 863 So.2d 719, 734 (Miss. 2003); Mohr v. State, 584
S0.2d 426, 430 (Miss. 1991); Cabello v. State, 524 So2d 313, 315 (Miss. 1988). See also
Strickland, 466 U.S. a 691. Missssppi has recognized tha a drong presumption of
competence exids in favor of the attorney. Mohr, 584 So.2d a 430. The test is one of
reasonableness, counse mus have provided “reasonebly effective assstance”  Strickland,
466 U.S. a 687. For a defendant to prevail on a clam of ineffectiveness, counsd’s
representation must have fdlen “below an objective standard of reasonableness” 1d. at 688.

The United States Supreme Court in Strickland lad out the standard and the test that must be



met for a successful dam of ineffectiveness of counsd. “The benchmark for judging any
dam of ineffectiveness [of counsd] mugt be whether counsd’s conduct so undermined the
proper functioning of the adversariad process that the trid cannot be relied on as having
produced ajust result.” Id. at 686.

8. A convicted defendant must meet a two-pronged test to prove his trid counsel was
conditutiondly ineffective  1d. a 687. “Fird, the defendant must show that counsd’s
performance was deficient . . . second, the defendant mugt show that the deficient performance
prgudiced the defense” 1d. The Strickland Court darified that “[ulnless a defendant makes
both showings, it cannot be said that the conviction or death sentence resulted from a
breskdown in the adversary process that renders the result unrdiable” 1d. As to the firg
prong, the errors of counsd’s performance must be so sarious that they prevented counsel
from functioning as the Sixth Amendment guarantees. 1d. As to the second prong, the errors
of counse must have been so serious that they deprived the defendant of a fair trid, that being
a trid with a rdigble result. 1d. This Court has aso noted the importance of both showings
having been met. Stringer v. State, 454 So.2d 468, 477 (Miss. 1984). If ether prong is not
met, the claim fails. Neal v. State, 525 So.2d 1279, 1281 (Miss. 1987). See also Mohr, 584
So.2d at 430.

T9. Though juror Sylvester initidly commented that she did not think she could be fair
because of her niece's experience, the voir dire examination did not end there, and the jurors

were continudly under oath to be truthful in their answers to dl voir dire questions propounded



by the trid judge and the attorneys. After this comment by juror Sylvester, counsel for both
the State and the defendant, as wel as the trid judge, continued to ask the potentia jurors if
any of them felt that they could not be far in deciding the fate of the defendant in this type of
case. Defense counsd did not gt idly by. The record reveds severd instances of juror
challenges where defense counsd struck for cause certain jurors who felt they could not be
far. Defense counsd did ask the venire members if any of them had been a victim of a crime.
Ansvers were not redtricted to dtuations where venire members themsdves were viciims two
other jurors, numbers 47 and 60, both answered that a family member had been a victim of a
cime.  Sylvester did not respond to this question. Defense counsal also made clear that he
was going to avoid repeating questions already asked by the trid judge or the prosecutor. The
trid court explaned to the jurors the presumption of innocence and the necessty of deciding
the case based soldy on the evidence presented. The tria judge asked if any potentid juror
would autometicdly vote for the death pendty. The judge dso asked the converse question —
if any potential juror would be ungble to vote for the death pendty regardless of the evidence
presented a trid. Findly, the trid judge asked the prosecutor, who followed the trid judge
in the vair dire examination, not to cover the same subject matter dready covered by the tria
judge in his voir dire examination. Counsd for the State ensured through questioning that the
jurors understood they were to notify the court and the attorneys if any existing problem would
affect thar ability to consder death as an appropriate sentence. The prosecutor also explored
in detall the jury venires understanding of the burden of proof, reasonable doubt, the

presumption of innocence, and the farness demanded of the jury. The State, through counsd,



aso inquired if any juror thought he or she could not be fair or reasonable in deciding the issue
of the defendant’s quilt. From the record, we are smply unable to find defense counsd’s
decison not to repeat these same questions rises to the leve of ineffective assstance of
counsd.  Additiondly, defense counsd had the opportunity not only to hear these voir dire
responses from the members of the venire, defense counse dso had the invaluable opportunity
to obsarve the demeanor of these potentia jurors, both when they were responding to
questions, and when they were smply reacting to the events which unfolded in the courtroom
during the voir dire examination.

110. The answers, or lack of answers, to the voir dire examination, regardless of who was
asking the questions, dl served the same purpose.  Sylvester made no indication during the
extensve questioning following her objectionable comments that in any way reveded she
would be unable to be far and impartid in deciding whether Havard was guilty or not guilty,
and if found quilty, in deciding the appropriate sentence. Given the multiple opportunities
Sylvester had to naotify the court or the atorneys of any potentid problems she may have had
in dtting on the jury, we cannot find trid counsd’s performance was S0 deficient that it
prevented counsd from functioning as guaranteed by the Sxth Amendment. Any possible error
on the part of counsd mug have been so serious that it deprived the defendant of a far trial
with a rdidble result. If any counsd error occurred at al during the voir dire examination of
juror Sylvester, we cannot find that it rose to such a levd so as to require us to judicialy

declare condtitutiond ineffectiveness on the part of Havard' strid counsdl.



11. We find counsd’s performance was not defident and that Havard’'s conviction and
subsequent death sentence were not the result of a breakdown in the adversary process which
rendered the result of Havard's tria unrdliable. Therefore, we find this issue to be without
merit.
. WHETHER TRIAL COUNSEL WERE INEFFECTIVE BY FAILING

TO ASK “REVERSE-WITHERSPOON” QUESTIONS RELATING

TO THE JURORS POTENTIAL STRONG FEELINGS ABOUT

THE DEATH PENALTY
12. Havard's next assgnment of error, also one of ineffective assistance of counsd, isthat
his trid atorneys were ineffective in faling to ask quedtions rdding to the jurors
qudifications to serve on a jury to decide a death sentence. Havard specificdly claims defense
counsdl impermissbly falled to ask “reverse-Witherspoon” questions — whether jurors would
automaticaly vote for the deasth pendty. Irving v. State, 498 So.2d 305, 310 (Miss. 1986)
(cting Witherspoon v. Illinois, 391 U.S. 510, 88 S.Ct. 1770, 20 L.Ed.2d 776 (1968)). Havard,
relying on an outddetherecord affidavit from juror number  twenty-nine, Willie Thomeas,
asserts that Thomas believed the deasth pendty was the only appropriate sentence in a murder
trid. Thomas was ultimately sdected as juror number eight, in the order of sdection, to serve
asamember of thetrid jury.

113. The State claims that M.R.A.P. 22(b) bars four issues on appea, namely issues I, IlI,

IV, and VII, because these issues arise from facts not fuly apparent from the record.? The

?In addition to Issue Il currently under discussion, Issue Il also relates to the seating
of juror Willie Thomas Issue IV relaes to a dam of ineffective asssance of counsd for
falure to adequately develop a trid drategy; and, Issue VII relates to a clam of ineffective
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State likewise dams tha based on the current verson of Rule 22, the proper path Havard
should take with regard to these issues is to seek post-conviction relief in the event his case
is dfirmed on direct apped. The State clams tha in a subsequent post-conviction relief
proceeding, extraneous evidence, such as affidavits outsde the record, would be permissble.
Miss. Code Amn. § 99-39-1, e seq. (Rev. 2000).3 The current version of Rule 22 clearly states
that only issues based on facts fully apparent from the record may be raised on direct apped.
(b) Post-conviction issues raised on direct appeal. Issues which may be
raised in post-conviction proceedings may aso be raised on direct appea if such
issues are based on facts fully apparent from the record.* Where the
gopdlant is represented by counsd who did not represent the appellat at trial,
the failure to raise such issues on direct gpped shdl conditute a waiver barring
consderation of the issues in post-conviction proceedings.
M.R.A.P. 22(b) (2005) (emphass added). Havard responds to these clams by pointing out that
this verson has only exiged snce its 2005 amendment. The controlling verson, Havard
argues, was the rule in effect a the time of the trid when the first sentence of this rule did not

contain the phrase “if such issues are based on facts fully apparent from the record.” Havard

is correct. The verson contralling here is the former rule, as it was the rule in effect a the

assstance of counsd in falling to adequatdy develop mitigating evidence to be presented a
the sentencing phase of thetria. These issueswill be discussed, infra

3Spedificaly, Miss. Code Ann. Section 99-39-17 dlows the judge to direct the record
expanded to incdude outsde documents and affidavits and to consider those documents as part
of the record.

“This itdicized phrase was added to this Rue by way of an amendment effective
February 10, 2005.
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time of the trial.> Rule 22(b), prior to the 2005 amendment, smply stated that, “[i]ssues which
may be raised in post-conviction proceedings may aso be raised on direct appeal.” Id. The
rue dmply provides that issues normdly reserved for pod-conviction relief may adso be
raised on direct apped; thus, this issue is not barred as the State argues. In certain cases, the
rule requires those issues to be raised or they will be later waived. The second sentence, which
appears in both versons of the rule, is aso hdpful in determining this issue.  “Where the
aopdlant is represented by counsd who did not represent the gppdlant at trid, the falure to
rase such issues on direct goped shdl conditute a waver baring consderation of the issues

in post-conviction proceedings” Id. The comment to the current Rule 22 dso makes clear

that faling to raise certain, though not dl, issues on direct appea in a case such as this will
conditute a waver, spedficdly when those issues are dams of ineffective assistance of

counsd.

Rule 22(b) dlows the appdlant to raise post-conviction issues on direct
apped where the issues are fully apparent from the record of the trid, and
falure to rase such issues conditutes a waver. Under this provison, issues
such as claims of ineffective assistance of counsel for falure to object to
evidence offered by the state or to argument by the state must be raised on
direct appeal. Other post-conviction issues which cannot be raised a the time
of appeal because they involve actions or inaction outsde the record are not

5To be abundantly clear, Rule 22(b), asit existed at the time of Havard' s trial, Sated:

Issues which may be raised in podt-conviction proceedings may
adso be rased on direct gped. Where the appdlant is
represented by counse who did not represent the appellant at
trid, the falure to rase such issues on direct gpped shdl
conditute a waver baring consderation of the issues in post-
conviction proceedings.
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waved snce they cannot practicaly be raised without further development or
invedtigation.

M.RA.P. 22 (comment) (emphasis added). In this case, Havard was represented at trial by
counsel other than the current attorneys representing him on gpped. To avoid waiving these
issues on post-conviction proceedings, Havard would be required under the current rule to
rase them on this direct goped. Under the former rule, the standard was more flexible and not
resricted to certain types of issues. In ether case, these issues may properly be raised on
direct apped, but we gill must make a determination as to whether certain issues should be
addressed on direct gpped, or be left for another day for post-conviction relief proceedings.
14. Though we may consder these issues on direct appeal, the next question is whether it
is appropriate to consder issues that would require us to go outside the record. Reflecting the
thrus of the rue genedly, this Court recently hdd that when gppellate counsd is different
from triad counsd, and when there is a perceived requirement under the rule to raise on direct
appeal issues which are commonly reserved for post-conviction proceedings, our
congderation of supplemental documents on direct appeal in death pendty cases is proper.
Branch v. State, 882 So.2d 36, 49 (Miss. 2004).

15. In Branch, we continued on a course of wredling with the procedural quagmire
resulting from what we respectfully characterize as a less than clear decison by the United
States Supreme Court in Atkins v. Virginia, 536 U.S. 304, 122 S.Ct. 2242, 153 L.Ed.2d 335

(2002). After declaring the execution of the mentaly retarded amounted to crud and unusud
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punishment in violation of the Eighth Amendment to the United States Conditution, the Court
stated:
To the extent there is serious dissgreement about the execution of mentaly
retarded offenders, it is in determining which offenders are in fact retarded. In
this case, for ingance, the Commonwedth of Virginia disputes that Atkins
auffers from menta retardation.  Not al people who clam to be mentaly
retarded will be so impared as to fdl within the range of mentadly retarded
offenders about whom there is a nationd consensus. As was our approach in
Ford v. Wainwright, with regard to insanity, "we leave to the State[s] the task of
developing appropriate ways to enforce the conditutional restriction upon its
execution of sentences.” 477 U.S. 399, 405, 416-417, 106 S.Ct. 2595, 91
L.Ed.2d 335 (1986).
536 U. S. a 317. Thus in Russell v. State, 849 So.2d 95, 145-49 (Miss. 2003), we began our
aduous journey down the road of considering post-Atkins dams of mentd retardation by
death row inmates. Russell was followed by our decision in Goodin v. State, 856 So.2d 267,
274-82 (Miss. 2003). Our casss deding with Atkins issues via post-conviction reief
proceedings are by now legion. See, eg., Jordan v. State,  So.2d _ , 2005 WL 1176102
(Miss. 2005); Wells v. State, 903 So.2d 739 (Miss. 2005); Conner v. State, 904 So.2d 105
(Miss. 2004); Hughes v. State, 892 So.2d 203 (Miss. 2004); Wiley v. State, 890 So.2d 892
(Miss. 2004); Gray v. State, 887 So0.2d 158 (Miss. 2004).
16. In Branch, a direct appeal of a capital murder conviction and impostion of the death
pendty, we were confronted with a mentd retardation dam supported by documents outside
the trid record. Like Havard, Branch had appellate counsel who had not served as his trid
counsd. On his direct gpped, Branch submitted an appendices to his origind brief, which

included, inter alia, various affidavits from a doctor, one of his trid attorneys, family
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members, and teachers. The State objected to our consideration of these documents which
were clearly outside the record. We stated:

The State chdlenges Branch's appendices which were not part of trial record.
According to the State, these documents are bared from consderation.
Wansley v. State, 798 So.2d 460, 464 (Miss. 2001). However, Branch is not
represented by the same counsd. Initidly, Branch was represented by Calestyne
Crawford and Solomon Osborne. Prior to trid, Osborne was replaced by W.S.
Stuckey. The Office of Capital Defense Counsd was appointed for this direct
apped. We note M.R.A.P. Rule 22(b):

Issues which may be raised in post-conviction proceedings may
dso be rased on direct apped. Where the appdlant is
represented by counsed who did not represent the appellant at
trid, the falure to raise such issues on direct appeal shal
conditute walver baring congderation of the issues in podt-
conviction proceedings.

If new counsd on direct appeal is required to assert collatera clams, there
must be an opportunity to submit extraneous facts and discovery and evidentiary
hearing to develop and prove the dlegations See Brown v. State, 798 So.2d
481, 491 (Miss. 2001) (citing Smith v. State, 477 So.2d 191, 195 (Miss. 1985)
and Turner v. State, 590 So.2d 871, 874 (Miss. 1991)); Jackson v. State, 732
So.2d 187, 190 (Miss. 1999).

We have dated that “there is conflicting authority on whether this Court should
goply the procedura ba” in a pog-conviction rdief case rasng ineffective
assstance of counsd on direct gpped. Goodin v. State, 856 So.2d 267, 279 (1
30) (Miss. 2003). Goodin was then permitted to proceed on the issue of
ineffective assstance of counsd and was granted an evidentiary hearing to
determine whether he was “mentaly retarded within the meaning of Atkins.”
Although this case is a direct appeal, Branch is represented by counsel who
did not represent him in the trial court. Branch must raise Atkins and
ineffective assistance of counsel issues in this direct appeal or he will be
barred from doing so in subsequent appeals. Therefore, we will permit
Branch to proceed with these issues, and we will consider the additional
documents supplied in Appendices to Original Brief of Appellant.

882 So.2d at 49 (emphasis added).
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17. However, we later emphasized the limiting nature of our language in Branch regarding
congderation of appendices which were not part of the officd record on appeal. In Hodges
v. State, 912 So.2d 730, 750 (Miss. 2005), we stated:

Hodges argues that according to Branch v. State, 882 So.2d 36, 49 (Miss.
2004), this Court is alowed to condder such extraneous evidence not in the
record. However, this Court in Branch clealy set forth that such appendices
which were not part of the trid record were to be considered only on the Atkins
[v. Virginia, 536 U.S. 304, 122 S.Ct. 2242, 153 L.Ed.2d 335 (2002)] and
ineffective assistance of counsdl issues. Here, during ord argument, defense
counsel conceded that he was not pursuing this issue as ineffective assgtance
of counsd, but rather was doing so under the theory of prosecutorial
misconduct. Also, this Court has recently amended Rule 22 of the Missssppi
Rules of Appellate Procedure. Even though this amendment does not apply to
the case sub judice, this Court holds that the plea hearing, which is not in the
record, is barred from consderation and Branch does not dlow this Court to
condder such extraneous evidencee To make it clear what this Court can
congder on direct apped in future cases, Rule 22 has been amended to state that
“[i]ssues which may be raised in post-conviction proceedings may aso be raised
on direct appeal” if such issues are based on facts fully apparent from the
record. M.R.A.P. 22 (emphasis added).

912 So.2d at 750.

118. We are not about to embark upon a journey of a carte blanche consderation of outsde-
the-record documents, such as a juror’s affidavit, to decide issues on direct appedl. Our ruling
in Branch, as darified in Hodges, was limited to a consderation of Branch's Atkins issues
as it related to perceived ineffective assistance of trid counsd. It would indeed be dangerous
here for us to begin a precedent of consdering on direct gppeds pod-trid affidavits by affiants
who have not been subjected to cross-examinaion. The utilizetion of affidavits is better served

in the post-conviction relief proceedings dlowable by statute. Miss. Code Ann. § 99-39-1 et
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seg. (Rev. 2000). Having rased this issue with different counsd on direct apped, Havard has
preserved his right to raise this issue, supported by affidavits, in future post-conviction relief
proceedings.

19. Considering the “reverse-Witherspoon” issue, absent the juror dffidavit, the exact
assgnment of error here is tha defense counsd was ineffective by faling to ask “reverse-
Witherspoon” questions, meaning defense counsdl should have asked whether the jurors would
automaticaly vote for the death pendty. Irving, 498 So.2d at 310. Under this rule, the United
States Supreme Court held that a juror must be excused if his or her views on the death pendty
would unfairly affect the outcome of the jury verdict. Witherspoon, 391 U.S. at 520. Tria
counsel did not ask “reverse-Witherspoon” questions, but the trid court did. The trid judge
asked if any potentia juror would automaticaly vote for the death penalty. Conversdly, the
judge dso asked if any potentid juror would automdicaly vote agang the death pendty. The
trid court therefore conducted both a “Witherspoon” examination and a “reverse-
Witherspoon” examinaiion. Worth noting is that the trid judge did drike at least nine venire
members for cause at the request of the State based on Witherspoon considerations. Neither
the State nor defense counsd chdlenged Thomas for cause or peremptorily. The proper
questions were asked by the court and counsel and were answered by the potentid jurors. The
trid judge questioned the jurors on ther abilities or inabilities, both as a group and
individudly, to consder a death sentence. The trid judge aso requested that the attorneys not

be redundant in ther voir dire examination, keeping in mind the voir dire the court hed
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conducted. Honoring this request, defense counsd, during the voir dire, stated to the venire,
“I’'m not going to ask you anything that the Judge or [counsel for the state] asked you unless we
redly need to.” Again, we cannot find that trial counsdl’s sllence during this phase of voir dire
condituted reversble error, when consdering the totdity of the voir dire examination
conducted by the trid judge and the attorneys. Succinctly Stated, al necessary questions were
propounded to the venire during the whole of voir dire. Defense counsd, having heard the
questions and the responses from the venire, and having observed the jurors demeanor
throughout the voir dire, was then free to choose not to repeat the questions. We cannot fairly
say defense counsd’s peformance was deficdent and prgudiced the defense. Therefore, this

issue fails under the Strickland test, and is thus without merit.
1.  WHETHER HAVARD WAS DENIED HIS CONSTITUTIONAL
RIGHT TO A FAIR TRIAL BECAUSE OF THE SEATING OF A
JUROR WHO SUPPORTS THE DEATH PENALTY IN ALL
MURDER CASES AND THAT JUROR’S FAILURE TO ANSWER
THE TRIAL COURT'SQUESTION ON THISPOINT
920. Havard dso dams the segting of juror Thomas, as wel as Thomas's failure to answer
the trid court's “reverse-Witherspoon” quegtions, effectively deprived Havard of his right to
a far trid under the Sxth, Eghth, and Fourteenth Amendments of the United States
Condtitution and ther counterparts in the Missssppi conditution. The State counters with
its andyss of M.RA.P. 22, daing that because the record is devoid of any facts to

Ubstantiate Havard's dam, this Court cannot consder a post-conviction issue on direct

goped. This issue indeed does not rase cams of ineffective assgance of trid counsd.
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Although the former Rule 22 required an appelant with different counsd on direct gpped to
rase certain issues on pan of waver in subsequent PCR proceedings, Rule 22 does not require
that all issues be heard on direct gpped. Havard has now raised these issues and cannot later
be found to have waved them. Havard's avenue for seeking future reief has not been thwarted
— he has preserved those issues for post-conviction proceedings. While the current Rule 22
was not in place when Havard's case was tried, the current Rule 22, its comments, and Branch
and Hodges give guidance as to what purpose the rule should serve. Concerning this issue, we
find that it cannot practicadly be raised without further development or investigation, which
would be proper during future post-conviction relief proceedings. This issue is without merit
on direct appeal as post-conviction proceedings are better talored for the Court to consider
it.
V. WHETHER HAVARD WAS DENIED EFFECTIVE ASSISTANCE

OF COUNSEL DUE TO COUNSEL’S FAILURE TO ADEQUATELY

SUPPORT THE DEFENSE STRATEGY
21. Havard agan dams ineffective assstance of counsd in that his attorneys at trid
developed a trid drategy and then did not investigate, secure expert assdtance, offer any
evidence in support of the theory, or request a jury indruction in support of the theory.
Because trid counsd’s theory was to contest the underlying fdony of sexud battery, Havard
argues that trid counsd should have presented rebutta evidence and relies on a post-tria

dfidavit of Dr. James Lauridson to offer the posshility of disoroving any sexua battery

through DNA tesding. Havard aso contends that trid counsd was ineffective in faling to
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secure a pahologist to investigate and present a theory of defense. Trid counsd did request
funds for an investigator, but the trid court denied that request.

722. Agan, the State counters with its andyss of Rule 22 as to Dr. Lauridson’s outside-the-
record affidavit, and, conagent with our discusson of Issue Il, supra, we consder this issue,
absent Dr. Lauridson’s affidavit.®

1. Failureto obtain DNA evidence

9123. Havard dams his trid counsal was ineffective for falling to secure a DNA expert to
disprove the dlegations of sexud battery, the underlying felony in this case. Havard's counsd
did however establish on cross-examination of ciime lab biologis Anmy Winter that no testing
was done on Havard or Chloe for DNA samples. As the State correctly points out in its brief
to this Court, showing the absence of DNA evidence on ether Chloe or Havard would not
absolve Havard of quilt of sexud battery. Sexud battery is defined as sexud penetration of a
class of victims Miss. Code Ann. 8§ 97-3-95. The sexual penetration, as defined by statute,
may be penetration with “any object,” not necessarily a body part. Miss. Code Ann. § 97-3-97.

Indeed, on cross examindion, defense counsd produced tedimony that no thorough search

*Because we have determined we will not consider Dr. Lauridson's outside-the-record
affidavit, we deem it unnecessary here to address the authority submitted by Havard's appellate
counsd in his Rule 28(j) letter. Gersten v. Senkowski, 426 F.3d 588 (2" Cir. 2005). See M.
R A. P. 28(j). Gersten involved an appea to the Second Circuit Court of Appeds from a
federa digtrict court’'s grant of a petition for a writ of habeas corpus. Inasmuch as the
incarcerated defendant had been tried and convicted in dtate court, and his conviction and
sentence afirmed on direct apped, the federa didrict court trid (and thus ensuing appeal to
the drcuit court of appeals) quite appropriaely involved extensve dffidavit testimony from
experts to discredit the prosecution’s theory of sexua abuse of the minor victim. Thus for
today’ s discussion, Gersten isinapplicable.
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was conducted for any blunt object which could have been used in the commisson of the
underlying felony.

924. In Branch, we stated, “an indigent defendant has a right to receive gate funds for a DNA
expert where the state presents DNA evidence” 882 So.2d at 62 (citing Richardson v. State,
767 So.2d 195, 199 (Miss. 2000)). The State presented DNA evidence which had been
collected from the bed sheet and which matched the DNA of both Havard and Chloe. Defense
counsel did adduce testimony on cross-examination that a sexual assault kit from Chloe testing
for any of Havard's DNA in her rectum or vagina came back negative. Condstent with long-
danding principles of fairness in cimind trids, Havard carried no burden to prove any fact,
but hdd a presumption of innocence which was explained to the jury. The State carried the
burden of proving Havard's quilt beyond a reasonable doubt. It is apparent from the record that
defense counsd’s dtrategy was to attack the weakness of the State's case, and for reasons
discussed, infra, such a defense drategy is not per se ineffective assstance of counsd under
Strickland.

2. Failureto secure a pathologist

725. Havard dams his trid counsd was ineffective for failing to secure a pathologist to
investigate the case and develop a defense srategy. Havard's counsd did request an
independent evauation of the autopsy report based on counsd’s lack of medica training and
need to develop a defense. The trid court denied the motion because counsd showed no basis
for need when Dr. Steven Hayne, the pathologist who prepared the report, was available.

Havard now asserts that the falure of his trid counsd to present the trid court with any basis
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for the request conditutes ineffective asssdance. Havard rdlies on a case from this Court to
support his propostion that a denid of a defendant’'s request for expert assstance can drip an
accused of a fair trial. Harrison v. State, 635 So.2d 894 (Miss. 1994). In Harrison, this
Court made clear that a right to defense funds to obtain such an expert are conditioned upon
a showing of need to prepare a defense, and will depend on the facts and circumstances of each
case. Id. a 901. As Havard points out through his reliance on Harrison, this Court has stated
in Hansen v. State, 592 So.2d 114, 125 (Miss. 1991) that a showing of substantial need is
required for such a request. The defendant must bring forth “concrete reasons’ to the tria
judge that assistance would be beneficid. Harrison, 635 So.2d at 901. Because trial counsel
faled to bring forth any concrete reasons or show aty subgstantiad need, Havard dleges
ineffective assstance of counsd.

26. We dtated in Harrison that because no dngle tes exists for determining whenan
expert’s services are necessary, and because the determination is made on a case-by-case basis,
the trid judge has the sound discretion to decide when a need exists. Id. In Johnson v. State,
529 So.2d 577, 590 (Miss. 1988), we stated that we will grant relief to a defendant for denia
of expet assdance only where the defendant demondrates that the tria court abused its
discretion so egregioudy that it denied him due process and rendered his trid fundamentaly
unfar.

727. As noted, Havard offers the dfidavit of Dr. James Lauridson and an accompanying

medica journa atide to show this substantid need which his trid counsd faled to show. Dr.
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Lauridson reviewed the autopsy report before submiting his effidavit.  Again, we deem it
ingppropriate to consder this outside-the-record documentation.  Thus, the question before
this Court is whether trid counsd was indffective for falure to make a more diligat effort
to request his own pathologist by obtaining this information and showing need. We cannot find
that defense counsel’s efforts rose to such a level so as to offend Strickland. Tria counsel
made the request based on a need for assdance in interpreting the autopsy report. Now on
gppedl, Havard's counsdl has an independent evauation of that autopsy report. The tria court
exercised its discretion in refusng defense counsd’s request for an independent evauation,
and we find no abuse of discretion in the trid court's actions so as to deny Havard a
fundamentdly fair trid.
3. Failuretoinclude alesser offenseinstruction

128. Havard clams his trid counsd was ineffective for not including a lesser offense
indruction on murder or mandaughter. When claming ineffective assstance of triad counsd
because of jury indructions, “[i]t is the duty of the agppdlant to demonstrate both error in
faling to receve the instruction and the prgudice to the defense” Burnside v. State, 882
S0.2d 212, 216 (Miss. 2004).

129. Havard relies on Woodward v. State, 635 So.2d 805 (Miss. 1993) to support his
assartion that his trid counsd had an obligation to submit a jury ingtruction on non-capita
(smple) murder when embracing a theory of defending againg the underlying fdony. This

Court in Woodward found trid counsel to be ineffective, but not for failing to submit jury
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indructions.  |d. a 810. The accused in Woodward clamed ineffective assstance because
defense counsel admitted that the defendant committed murder. 1d. at 808. In Woodward, the
defendant, who was on trid for capitd murder, had admitted to shooting the victim but claimed
it was not during the commisson of the underlying felony of rape; therefore, counsd admitted
a tria that the defendant was guilty of smple murder, a lessr crime than that of capitd
murder. 1d. at 808.

130. As in any case, jury ingructions are critical in homicide cases. “In a homicide case, as
in other crimina cases, the court should ingtruct the jury as to theories and grounds of defense,
judification, or excuse supported by the evidence, and a falure to do so is error requiring
reversal of a judgment of conviction.” Giles v. State, 650 So.2d 846, 849 (Miss. 1995). “We
have repeatedly hdd that lesser-included offense indructions should not be indiscriminately
granted. Rather, they should be submitted to the jury only where there is an evidentiary basis
in the record therefor.” Lee v. State, 469 So.2d 1225, 1230 (Miss. 1985) (citations omitted).
We dso stated in Giles that even if the defenses are based on mesger evidence and highly
unlikdy, “a defendant is entitled to have every legd defense he asserts to be submitted as a
factud issue for determination by the jury under proper instruction of the court.” Giles, 650
So.2d at 849. In Giles, defense counsd’s only ingruction submitted for his theory of defense
was rgected by the trid court. Both Giles and Woodward emphasized tha the jury
indructions which reflect the defenses counsd employs must be submitted to the jury. In both

Giles and Woodward, as in today’s case, counsd’s proposed jury indructions reflected the
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defenses proffered. Havard's counsd presented a theory that Havard did not commit the
underlying offense.  Had the jury found this to be true, the jury’s only choice would have been
to acquit Havard.

31. With regard to dl three of the above assgnments of attorney error, we reiterate that
counsd is given broad discretion to plan a trid strategy and to carry it out. In Branch, we sad,
“When evduating the overdl peformance of counsd, counsd must make drategic
discretionary decisons induding whether or not to file certain motions, cal certain witnesses,
ask certain questions or make certain objections.” Branch, 882 So.2d at 52 (citation omitted).
Such decisons do not necessxrily equate to ineffective assistance smply because counsd was
not successful at trid.  These trid decidons by counsd did not decidedly result in
performance deficient under Strickland, but even if they did, the inquiry does not end there.
“Once a deficent performance is shown, a ‘defendant must show that there is a reasonable
probability that, but for counsd’s unprofessond errors, the result of the proceeding would
have been diffeeent. A reasonable probability is a probability sufficient to undermine
confidence in the outcome.”” Woodward, 635 So.2d at 808 (quoting Strickland, 466 U.S. at
694).

132. To prevail on this clam, Havard must show under Strickland that counsd’s conduct “ so
undermined the proper functioning of the adversaria process that the triad cannot be relied on
as having produced a just result.” Strickland, 466 U.S. a 686. As to whether defense

counsd’s trid drategies and decisons were sound, Havard has no guarantee of flawless, or
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successful, representation.  “There is no condtitutiond right to errorless counsd.” Branch,
882 So.2d at 52. The record before us raises serious doubts as to whether the evidence
supported the gving of a noncapitd murder ingruction or a mandaughter indruction.
Admittedly, had defense counsel submitted such lesser offense indructions, this action would
not have been contrary to the defense theory that there was inquffident evidence for the jury
to find that Havard was guilty of the underlying fdony of sexud beattery. However, we view this
decison by Havard's counsdl not to be outsde the redm of appropriate tria strategy. Because
defense counsd did not submit the lesser offense indructions, had the jury found that the State
faled to prove Havard quilty of the underlying fdony of sexuad battery, the jury would have
been required to find Havard not guilty of capitd murder, thus rendering him a free man. On
the other hand, if any lesser offense ingruction had been given to the jury, if the jury found that
the State had falled to prove the underlying fdony, the jury ill could have found Havard guilty
of the lessr offense, thus placing hm in the dState penitertiary for twenty years to life
(depending on whether the jury had found Havard gquilty of mandaughter or non-capita
murder). Trid counsd’s decigon not to submit lesser offense indructions, while it turned out
to be unsuccessful, was appropriate trid drategy, and thus beyond the redm of serious
congderation on a clam of ineffective assstance of counsd. We thus cannot say that trid
counse’s performance was deficdent and that, but for counsd’s deficient performance at trial
with regard to this issue, a reasonable probability exigts that the outcome would have been

different. Thus, thisissuefalsunder Strickland and iswithout merit.
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V. WHETHER HAVARD WAS DENIED HIS CONSTITUTIONAL
RIGHT OF A FUNDAMENTALLY FAIR TRIAL BECAUSE OF
PROSECUTORIAL MISCONDUCT AT CLOSING ARGUMENT

133.  In dodng argument, counsd for the State stated, “Now, I’'m not making any accusations.
| don't know if anything had ever happened with that child before, but that night he got carried
awvay or something, and he hurt that child more than he intended to in this sexud battery.”
Havard dams this amounts to a suggestion that Havard had previoudy sexualy assaulted Chloe
and is prosecutorid misconduct.

134. Havard's counsd faled to object to these statements at trid. The applicable rule here
is clear. “In order to preserve an issue for apped, counsed must object. The fallure to object
acts as a waver.” Carr v. State, 873 So.2d 991, 1004 (Miss. 2004). Were Havard now
dleging ineffective counsdl for faillure to object to this statement, our analyss here would be
different. Because trid counsel faled to object at trid, this issue is waived. Procedural bar
notwithstanding, we aso address thisissue on its merits.

135. It has long been the rule that defense counse is entitled to broad latitude indodng
agument and that the prosecuting attorney enjoys a similar freedom. Neal v. State, 451 So.2d
743, 762 (Miss. 1984). A prosecuting attorney’s redtriction to this latitude is that he or she
may not argue some impamissble factor, such as the right of appeal or the fact that the
defendant chose not to tedify. I1d. The datements about that night's aleged sexud battery

were a pemissble inference from the evidence the State had presented. This is acceptable

under Holland v. State, 705 So.2d 307, 345 (Miss. 1997). Havard complains that the
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daement infers that Havard may have been sexudly inappropriate with Chloe in the past.
However, we have long hdd that the prosecutors remarks are viewed in light of the entire trid.
Byrom v. State, 863 So.2d 836, 872 (Miss. 2003). Looking at the record of the entire trial,
we cannot find that the actions of the State condtituted prosecutorial misconduct.  Additiondly,
conddering the totaity of the record, even if we were to somehow find error in these
datements, such error was unquestionably harmless. Lastly, the jury was properly instructed
that comments from the attorneys were not to be regarded as evidence when the jury
deliberated on itsverdict. Accordingly, thisissueiswithout merit.

VI. WHETHER THE TRIAL COURT ERRED IN ALLOWING THE
INTRODUCTION OF VICTIM IMPACT TESTIMONY AT
SENTENCING

136. The next issue is whether the trid court erred in dlowing the victim impact testimony
of Lillian Watson, Chloe's materna grandmother who said, “Justice means [Chloe g life was
taken, and there is only one way that we can find justice for Maddie. A life for alife” Havard
argues that because the testimony exceeded the bounds of dlowable victim impact testimony,
thisamounts to trid court error in dlowing this testimony.

137.  Vidim impact evidence is admissible a sentencing, though not a the culpability phase
of trid. Payne v. U.S, 501 U.S. 808, 111 S.Ct. 2597, 115 L.Ed.2d 720 (1991). We have
dlowed such evidence, recognizing that Payne only lad out what was conditutiondly

permitted, but not necessarily mandatory. Hansen, 592 So.2d at 146-47. “Victim impact

evidence, if rdlevant, is admissble in the sentencing stage.” Wilcher v. State, 697 So. 2d
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1087, 1104 (Miss. 1997). As it is conditutionaly permissble, this Court will dlow such
tetimony, when rdevant, in narrow circumstances. Branch, 882 So.2d at 67. “The evidence
offered was proper and necessary to a development of the case and true characteristics of the
vicim and could not serve in any way to indte the jury.” Jenkins v. State, 607 So. 2d 1171,
1183 (Miss. 1992). We have dso dlowed the opinions of the victim's family members as to
the crimes and the defendant as pemissble vicim impact tetimony. See Wells v. State, 698
So. 2d 497, 512 (Miss. 1997). In the testimony that Watson gave at sentencing, she also made
clear that she was not seeking revenge and did not consder hersdf a vengeful person.  Her
entire testimony, taken in context, was not designed to incite the jury. The vast mgority of her
tetimony went straight to the reationships between her family members, including Chloe, and
the impact loang Chloe had on them, dl part of permissble tesimony under our case law. See
Edwards v. State, 737 So. 2d 275, 290-91 (Miss. 1999). In Edwards, the State made dosng
remarks during sentencing that injustice would be hard to bear by the family and friends of the
vidim. Also, the State asked rhetoricaly whether it was justice for the defendant to reman
gtting in jal reading, deeping and watching tdevison. Id. a 291. In Wells we dlowed
comments by the prosecution refarring to testimony that opined the defendant in that case was
not acting under duress and “knew exactly what he did, and when he did it" because of the
manner in which the defendant killed the stabbing victim and cleaned up the crime scene.
Wells, 698 So. 2d at 512. We did not find either of these to exceed the boundaries of

permissible victim impact testimony.
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138. Even assuming, arguendo, that Watson's testimony may have constituted error, we
borrow the reasoning from the Fifth Circuit, and find that requests by a family member for the
jury to sentence the defendant to death can congtitute harmless error when any prejudice that
did result from the statements was mitigaed by the trid court's jury indructions not to be
swayed by passion, prejudice or sympathy. U.S. v. Bernard, 299 F.3d 467, 480-81 (5" Cir.
2002). Though the witnesses offering victim impact testimony in that case did not ask for the
death pendty, the court in Bernard provides persuasive reasoning for this Court. The Bernard
court aso looked to the context of the entire testimony and pointed out that vicim impact
tetimony is a way to inform the jury about the specific harm caused by the crime, about the
victim, and about the victim’'s family. 1d. Impermissible tetimony must be unduly prgudicia
and render the trid fundamentdly unfar. Id. The Supreme Court clearly recognized the
unlikdihood that a brief datement would inflame a jury more than the facts of the case
Payne, 501 U.S. at 832. Even if we were to find that the statement was outside the boundaries
of Payne and possbly condituted error, when dl of the testimony is taken together in context,
the result was not such as to preudice the jury and render the trid fundamentaly unfair.

139. Agan, Havard's counsdl failed to object to this statement a trid. Though Havard
mentions in a footnote that falure to object to this statement conditutes ineffective counsd,
the assgnment of error here is focused on tria court error in dlowing the testimony. Because

the trid judge cannot be faulted for not ruling on an objection which was not made, and because
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this dam is dso waived due to falure to object, this issue is without merit. Likewise, even
conddering thisissue on its merits, we find it has no merit.

VII. WHETHER TRIAL COUNSEL WERE INEFFECTIVE FOR NOT
DEVELOPING AND PRESENTING COMPELLING EVIDENCE IN
MITIGATION OF PUNISHMENT

40. At the sentencing phase of the trid, Havard’'s counsel called two witnesses, Cheryl
Hardl, Havard's mother, and Ruby Havard, his grandmother, to offer testimony in mitigation.
Havard now contends this was ineffective assstance of counse in that only cdling these two
witnesses, and gving them virtudly no preparation for trid, was an inadequate attempt at gving
the jury evidence in order to consider a sentence less than death. Havard further contends the
ful background of his life would have shown the jury the hardships he suffered and his capacity
to love. To support this issue, Havard submits severd affidavits of friends, family, and a socid
worker who reviewed hislife history.

41. Once more, the State responds to Havard's argument by referring to its Rule 22 ad
Branch andyds, sating that this Court cannot consider the issue on direct appeal because the
record is absent of any facts to support the clam. Again, the former Rule 22, the verson of
the rue controlling here, dlows us to consder these dams on direct appeal in this death
pendty case, even if those clams are not based on facts fully apparent from the record, where
counsel at trid was different from that on apped. These dffidavits reved that Havard's life was
ful of abuse, neglect and hardships. He did not know his father, who is now serving time in a
federa prison. He had been abused by his mother’'s boyfriend and his grandfather who took

Havard in as a son. Havard dso has a history of drug use. The affidavit of a socid worker,
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Adriane Kidd, reveds the negative effects such a life can have on a person. Havard asserts the
jury should have been entitled to hear in more detall this part of his past. Havard dso contends
now that trid counsd should have drawn attention to his good qualities, such as his ability to
show love and compasson, especidly to smdl children. However, this issue can more
efectivdy be submitted and argued via post-conviction proceedings because Havard's
agument on this issue relies for the most part on outsde-the-record documentation to which
the State is unable to respond.

42. Without congdering these affidavits which are not part of the official record, we note
that the record does reveal that Havard's trid counsd procured testimony from Harrdl that his
father deserted hm a a young age and did not play a role in rearing hm. Harrell aso testified
as to Havard's tender side, spedificdly discussng Havard's showing love for other children in
Harrdl’'s family. Ruby Havard testified to her relationship with Havard as a boy and discussed
his love for children, specifically his two nieces She dso tedtified that Havard had planned
to marry Chloe's mother to care for both of them. On the other hand, both Ruby Havard and
Hardl stated in thar afidavits that trid counsel did not prepare them for their testimony and
that they did not know what to say when asked shortly before trid to testify.

43. This Court certainly recognizes the importance of presenting mitigating evidence at
capitd sentencing proceedings.  State v. Tokman, 564 So.2d 1339 (Miss. 1990). We
recognized in Tokman that “counsel has a duty to interview potentid witnesses and to make
an independent invedtigation of the facts and drcumstances of the case” Id. a 1342. The

United States Supreme Court in Wiggins v. Smith, 539 U.S. 510, 525, 123 S.Ct. 2527, 2537,
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156 L.Ed.2d 471 (2003) stated thet “any reasonably competent attorney” would redize the
vdue in pursuing leads “necessary to meking an informed choice among possible defenses.”
Id. In what the Court cdled a “hdf-hearted” mitigation case, trid counsd in Wiggins
presented one expert witness but did not present the defendant’s life history or socid detalls.
I d.

144. Havard uses Wiggins to argue that a reasonable probability exists that at least one juror
would have found a different balance between the mitigating and aggravating circumstances but
for the dleged condtitutiona error, and that he has therefore established prgudice againgt him.
Id. To make his point, Havard relies on several cases where this Court has vacated crimina
sentences based, a least in pat, on ineffective assstance of counsd during the
sentencing/mitigation phase. See Moody v. State, 644 So.2d 451 (Miss. 1994) (aggravated
assault, robbery, and larceny case where counsd did not use facts in mitigation that were
readily available, including the age of the two defendants a the time of trid, the lack of prior
convictions and history of psychologicd problems of one defendant, and the fact that the other
defendant was married and the father of three children); Woodward, 635 So.2d 805 (Miss.
1993) (post-conviction relief case where counsd argued for mitigation through “redeeming
love’ and faled to present the critical portion of the expert witness's testimony that
psychologica tests showed the defendant suffered from severe mentd disturbance at the time
of the crime, in the form of a mgor depressve disorder with psychotic features, as well as a

detalled history brought out during the interviews between the expert and the defendant);
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Tokman, 564 So.2d 1339 (apped from a post-conviction proceeding where, despite a serious
conflict in the evidence of the defendant's psychologica and psychiatric condition, the trid
judge found thet with timey investigation, mitigation evidence could have been obtaned and
offered during the penalty phase which would have presented the defendant to the jury as a
person other than the cold-blooded, calous murderer portrayed by the State); Leatherwood
v. State, 473 So.2d 964 (Miss. 1985) (on mation to vacate or set aside judgment and sentence,
this Court found the attorney faled to cdl favorable, willing witnesses, including defendant’s
military commander and pastor, who could be discovered by questioning the defendant). As
can be seen from the circumstances of each case liged, not dl the cases are applicable, and
none of these cases convince us that Havard's argument requires reversd on this issue.  Firdt,
Moody was not a death penaty case. Further, neither Woodward, Leatherwood, nor Tokman
were death pendty cases before us on direct apped. Those three cases involved post-
conviction relief proceedings following our affirmance on direct goped.

5. The State cites cases in response where no ingfective asssance of counsel existed
despite not discovering dl mitigeting evidence. See Gray v. State, 887 So. 2d 158 (Miss.
2004) (counsdl not ineffective when he presented a case in mitigation by caling witnesses who
tedified to defendant's low 1Q, nonviolent predigpostion, childhood history and emotiond
trauma); Holly v. State, 716 So. 2d 979 (Miss. 1998) (counsd was deficient for failing to get
menta  expert for mitigation and only presenting one witness, defendant's mother, but

defendant did not show this prejudiced him).
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f146. In Stringer v. Jackson, 862 F.2d 1108, 1116 (5™ Cir. 1988), the Fifth Circuit held that
“[f]he fallure to present a case in mitigation during the sentencing phase of a capita trid is not,
per se, ineffective assstance of counsd.” We have in the past recognized the Stringer rule
See Gray, 887 So. 2d at 167 (Miss. 2004). See also Williams v. State, 722 So. 2d 447, 450
(Miss. 1998) (citing Williams v. Cain, 125 F.3d 269, 277 (5" Cir. 1997)). We have relied on
Stringer in cases before us on direct goped. “The focus of the inquiry must be whether
counsel’s assstance was reasonable considering al the circumstances” Jones v. State, 857
So. 2d 740, 745 (Miss. 2003) (life imprisonment sentence following murder conviction).
“This court has often upheld decisons not to put on mitigating evidence where the decison
resulted from a drategic choice” Howard v. State, 853 So. 2d 781, 799 (Miss. 2003)
(quoting Stringer, 862 F.2d at 1116) (death sentence following capital murder conviction).

47. Havard argues that trid counsd’s falure to prepare Ruby Havard and Harrell to tedify,
and counsd’s falure to investigate potentid mitigating evidence, crested a possbility that tria
counsd’s actions concerning this issue were unreasonably deficient and not what the Sixth
Amendment guarantees. However, Havard's trid counsd did bring forth and present some
evidence to mitigate the sentence through the testimony of two witnesses. We are therefore
unable to conclude from this record that the triad cannot be relied upon as having produced a
just result. To meet the Strickland standard, Havard must show us this — the lack of a reliable,
just result from the tria because of his counsd. It is dso incumbent upon Havard under

Strickland to demonsrate both that his counsed was deficient and that the deficiency
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prgudiced the case. A reasonable probability must exist that the outcome of the sentencing
would have been different but for counsd’s actions. His sentence must have resulted from a
breakdown in the adversary process that renders the result unrdiable.  Given the testimony
provided in mitigation and what it did show the jury about Havard's life and tendencies, we
amply cannot find such breakdown, or a prgudicid deficiency in trid counsd’s performance.
148. Havard has now preserved the issue for any PCR proceedings by not failing to waive it
here on direct apped. We decline the invitation to start a dangerous precedent of considering
pogt-trial  afidavits in this indance by dffiats who have not been subjected to cross
examination.

149. Addtiondly, the new comment under the current M.R.A.P. 22 makes clear that “[o]ther
post-conviction issues which cannot be raised at the time of appeal because they involve
actions or inaction outsde the record are not waved since they cannot practicaly be raised
without further devdopment or investigation.” This issue is certainly one to which this Rule
would apply. Opposing counsd smply has not had the opportunity to cross-examine or test
the new testimony Havard has presented via these affidavits. In this direct apped, we may
consder many issues the old verson of Rue 22 broadly dlows, but we 4ill look to Branch
and Hodges as authority interpreting Rule 22, even though we decided Hodges &fter the rule€'s
2005 amendment. Both cases and the current rule and its comment give appropriate guidance.
In this direct apped, this issue is planly one which cannot be raised and adequately addressed
without further development or investigetion.

150.  For dl of these reasons, we find this issue to be without merit.
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VIIlI. WHETHER HAVARD WAS DENIED HIS RIGHT TO EFFECTIVE
ASSISTANCE OF COUNSEL IN CLOSING ARGUMENT AT THE
SENTENCING PHASE OF TRIAL

51. Havard next asserts he was denied effective assstance of counsd during thecdosng
arguments of the sentencing phase of his trid. Havard assarts that in a brief closng argument,
trid counsd conceded the aggravatiing circumgtance of Chloe's tender age and faled to argue
mitigating circumstances beyond commenting that mitigating circumstances are what
individuds on the jury can find in ther souls to lessen the impact of the aggravating
circumstances.  Trid counsed dso dluded to the testimony of Havard's mother and
grandmother.

152. “What is important a the [sentencing] dage is an individudized determination onthe
bass of the character of the individud and the circumstances of the crime” Tuilaepa v.
California, 512 U.S. 967, 972, 114 S.Ct. 2630, 2635, 129 L.Ed.2d 750 (1994). During
sentencing, the jury determines whether a defendant digible for the desth pendty should in fact
receive that sentence. |d. The above requirement is met when the jury is able to consder the
rdevant mitigating evidence, induding the character of the defendant and the circumstances
of the crime. Id. The quegtion in today’s case is whether the performance of Havard's trid
counsdl was ddficent to the extent that it fals short of the Sixth Amendment guarantees.
Cetanly, a the sentencing phase, trial counsdl for a defendant focuses on efforts to save the
defendant’s life  Guilt is no longer an issue. While trid counsd’s closng arguments & the

sentencing phase of Havard's trid, when viewed with the benefit of hindsght, could have been
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presented more forcibly, this Court has been condgtent in finding that closng argument fdls
under the ambit of defense counsd’s trid drategy. Pruitt v. State, 807 So.2d 1236, 1240
(Miss. 2002). For this reason, we have aso been consgently hestant to vacate a sentence
based on closng arguments by defense counsd. Standing aone, this error, if any indeed exists,
is harmless as far as its ultimate effect on the outcome of the trid. Defense counsd made a
reldivey short dosng argument which in the end did not sway the minds of the jurors. Havard
relies on Woodward, 635 So.2d a 810, but this is didinguishable because in that case the trial
counse went so far as to admit the quilt of his dient and even told the jury he could not ask
the jury to spare the defendant’s life based on the facts. We have aso often held that “[s]o long
as counsd in his address to the jury keeps farly within the evidence and the issues involved,
wide latitude of discusson is dlowed.” Brewer v. State, 704 So.2d 70, 73 (Miss. 1997)
(quoting Clemons v. State, 320 So.2d 368, 371-72 (Miss. 1975)). Given this wide latitude and
any draegic decisons counsel could have made with regard to his approach to the trid of this
case, we are unadle to find this issue presents us with an ingtance of reversble error. We thus
find this issue to be without merit.
IX. WHETHER THE TRIAL COURT ERRED IN OVERRULING AN

OBJECTION TO A PHOTOGRAPH DEPICTING THE VICTIM

DURING HER LIFETIME, THUS CAUSING PREJUDICIAL

SYMPATHY
153. Havard's next dam of error is that the trid court improperly overruled an objection

by defense counsd to the Stat€'s introduction into evidence of a photograph of Chloe taken

during her lifdime  Specificaly, the State introduced at trial a photograph of Chloe dressed
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in a Chrigmas outfit. Havard clams this created undue prgudice against him, especidly
because the trid took place shortly before Chrigsmas. The State responds that the photograph
was intended for use only for identification purposes.

154. Havard offers much case law arguing that emotion evidence designed to create sympathy
for the vicim is improper, and that in deciding guilt, the jury should consgder only facts in
evidence, and not irrdevant influences and possble prgudices. Also, Havard points out that
character evidence is generdly inadmissble under Missssppi law.  Our inquiry becomes
whether the trid judge abused his discretion in dlowing this photograph into evidence. “The
admisson of evidence, induding photographs, is left to the sound discretion of the trid judge.”
Minor v. State, 831 So.2d 1116, 1120 (Miss. 2002). Havard argues that such evidence should
be subjected to a bdancing test pursuant to the provisions of Miss. R. Evid. 403 and our case
law. Indeed, the record does not reved that the trial court performed a Rule 403 balancing
test.” Even though a trid judge's determination on the issue of admissibility of evidence must
ulimately be filtered through Rule 403, a trid judge's fallure to place Rule 403's magic words
into the record does not necessarily create the presumption that the tria judge faled to
consder Rue 403's requirements, nor does it automaticdly render the triad judge’'s decison

on admisshility to be error, much less reversible error.  Allowing this photograph of a live

"Miss. R. Evid. 403 provides:

Although relevant, evidence may be excluded if its probative value is
ubgantidly outweighed by the danger of unfar prgudice, confuson of the
issues, or mideading the jury, or by consderations of undue delay, waste of
time, or needless presentation of cumulative evidence.
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Chloe into evidence was not error. Even if we were to find eror in the trid judge's dlowing
this photograph into evidence, which we do not, under the facts of this case, such eror, if any,
was hamless. McKee v. State, 791 So.2d 804, 810 (Miss. 2001). The photograph was not
intended to inflame the jury, but rather to identify the victim. This purpose of identity fdls
under the categories of admissible photographs. The State correctly cites several cases where
we have uphed the introduction of photographs for identification purposes. See Stevens v.
State, 808 So.2d 908 (Miss. 2002); Edwards v. State, 737 So.2d 275 (Miss. 1999); Jordan
v. State, 728 So.2d 1088 (Miss. 1998); Walker v. State 671 So.2d 581 (Miss. 1995); Bullock
v. State, 808 So.2d 908 (Miss. 1980). However, any picture of six-month-old Chloe, no
metter what she was wearing, or the season, would surely have no different effect on the jury
than did this particular photograph of Chloe. Any such error committed by the trial judge in
faling to perform a Rule 403 baancing test is harmless beyond a reasonable doubt. We have
stated that “[an error is hamless when it is gpparent on the face of the record that a fair-
minded jury could have arrived a no verdict other than that of guilty.” McKee, 791 So.2d at
810 (dting Floyd v. City of Crystal Springs, 749 So.2d 110, 120 (Miss. 1999)) (other
ctaions omitted). Certanly, in viewing the photograph, the probetive vdue of this rdevant
evidence was not subgantidly outweighed by the danger of unfar prgudice. We thus find this
issue to have no merit.
X. WHETHER THE TRIAL COURT ERRED IN ANSWERING A
QUESTION SUBMITTED BY THE JURY IN SUCH A WAY ASTO

CAUSE SPECULATION OF EARLY RELEASE FROM A LIFE
SENTENCE
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155. The next issue is whether the tria judge, in answering a question submitted to him from
the jury while the jury was deliberating during the sentencing phase, created undue speculation
of some future release from incarceration if the defendant was not sentenced to desth. The
question concerned the ddfinition of a life sentence Havard argues that the trid judge
answered the question in a way that Ieft open the posshility in the jurors minds that if Havard
had not been sentenced to death, he could possibly, a some point in the future, be released
from incarceration on parole. This, Havard contends, made the option of a life sentence less
feegble for the jury. Havard relies on Williams v. State, 544 So.2d 782 (Miss. 1987), where
the concern was introducing an arbitrary and irrdevant factor into the jurors minds during
their decison on sentencing.
156. In today’s case, the following discusson occurred during the sentencing phase of the
trid, but outside the presence of the jury:

BY THE COURT: Let the record show that the Court has all counsd present, the

jury having sent a note to the Court through the hbaliff. The Court has dlowed

the atorneys to read the question which is as follows. This will be preserved for

the record. Says, “Please define life without parole. One, will he spend the rest

of his life in prison or will he ever be digible for parole. Question”—this says

number two, | guess. “Three, can the law be changed to alow him parole in the

future? All right. Any comments for the record?[...]

BY MR. HARPER: Whaever the State feds appropriate. | don't have any
suggestion.

BY MR. CLARK: Okay. Whatever you want to do.

BY THE COURT: It's the Court’'s understanding that number one, if matters can
be answered, they should dways be answered truthfully to the jury. There are
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clearly some questions that can't be answered. It would be my inclination to
give you a chance to object to anything before it goes, but it's my inclination to
respond that life without parole means life in prison without any digibility for
parole. It essentidly says the same thing, but it does, | think, answer the first
two questions more adequatdy about it that life without parole life in prison
without any digibility for parole. Now, the last question is, of course, the more
dfficut question. The Court would answer this with a dtatement that it would
be up to the legidature to determine any changesin the law in the future,

BY MR. SERMOS. May | ask the Court one thing. Possibly consider one
additionad—

BY THE COURT: All right. What isthat?

BY MR. SERMOS: Would be to go up to—like you sad, it would be up to the
legidature, and | don't know if you want to put it, but “then the legidature would
aso determine if any new law was to be applied retroactively.”

BY MR. HARPER: | don't think that would be a correct statement of the law ...
| would suggest adding which they have the prerogative to do.

BY THE COURT: No, no. This is what the Court is inclined to do. Everybody
ligen very carefully. The Court intends to respond as follows. Life without
parole means life in prison without any digibility for parole. It would be up to
the legidaiure to make any future changes in the lav. You may date your
objections.

BY MR. SERMOS. The only thing I would ask, Your Honor, is the Court

consders without digibility for parole or early release of any type. | mean, may
be that would be confusing, but | think—what do you think, Robert?

BY THE COURT: | could add “or early release.”
BY MR. SERMOS: Or early release for any reason.
BY THE COURT: The only problem isit’s dways subject to agovernor’'s

BY MR. CLARK: But—
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BY THE COURT: | don't want to get into that. Just a second. Based on the
suggestion of the defense counsd, the Court would be willing to add “or early
release” “Any digibility for parole or early release.”

BY MR. SERMOS: Yes, Sr.

BY THE COURT: So this will be what the Court will write. “Life without parole
means life in prison without digibility for parole or early release. It would be

up to the legidature to make any future changes of the law.” Any objection to
that?

BY MR. SERMOS: | think just what you got is—I like that.
157. The State cites a case with smilar facts, Wiley v. State, 691 So.2d 959 (Miss. 1997).
In Wiley, the defendant contended the jury was improperly told about the possibility of parole
should he be sentenced to life in prison. This Court agreed with the State’'s argument in Wiley
that because the trid judge “seadfastly mantained” that the Statute defined life in prison as the
punishmert, there was no error. 1d. a 964. The trid judge' s ultimate answer to the question
puts this issue to rest in this case.  The judge answered that a life sentence meant life in prison
without any €ligibility of parole or early release. Additiondly, the statement by the trid judge
that “[i]t would be up to the legidature to make any future changes of the law,” was indeed a
correct dtatement in an honest efort by the judge to answer the jury’s question, and the
datement was one which should hardly come as any surprise to our citizens dtting on a jury.
The datement by the trid judge was as generd as possible, and there is absolutely no reason
to bdieve the jury made its ultimate decison on the sentence based on this datement to the

jury by thetrid judge. Thisissueiswithout merit.
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Xl. WHETHER THE TRIAL COURT’'S LIMITING INSTRUCTION OF
AN AGGRAVATING CIRCUMSTANCE WAS ITSELF
UNCONSTITUTIONALLY VAGUE AND OVERBROAD

158. The trid court's sentencing indruction S99 defined for the jury what constituted a
heinous, atrocious, or crue (HAC) cepitd offense and instructed the jury that it may consder
such, if found, an aggravaing circumstance. Havard concedes in his brief to this Court that we
have hdd this indruction to be conditutiondly sufficient. Nonetheless, Havard challenges this
indruction as unconditutionaly vegue. The ingtruction read asfollows:
The Court indructs the jury that in conddering whether the capitd offense was
egpecidly heinous, arocious or crud; henous means extremely wicked or
shockingly evil; arocious means outrageoudy wicked and vile and crud means
designed to inflict a high degree of pain with indifference to, or even enjoyment
of the suffering of others.
An especidly heinous, atrocious or crud capitd offese is one accompanied by
such additiona acts as to set the aime apart from the norm of capital murders
— the consciencdess or pitiless caime which is unnecessarily torturous to the
vidim. If you find from the evidence beyond a reasonable doubt that the
defendant utilized a method of killing which caused serious mutilation, that
there was dismemberment of the body prior to death, that the defendant inflicted
physcad or menta pan before death, that there was menta torture and
aggravation before death, or that a lingering or torturous death was suffered by
the victim, then you may find this aggravating circumstance.
This isue is quickly laid to rest. “This Court has repeatedly held that the ‘especidly heinous,
arocious or cud’ provison of Miss. Code Ann. 8 99-19-101(5)(h) is not so vague and
overbroad as to violae the United States Conditution.” Stevens v. State, 806 So.2d 1031,
1060 (Miss. 2001). See also Crawford v. State, 716 So.2d 1028 (Miss. 1998); Mhoon v.
State, 464 So.2d 77 (Miss. 1985); Coleman v. State, 378 So.2d 640 (Miss. 1979). Indeed

Havard himsdf concedes this Court's recognition of the conditutiondity of this instruction.
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Despite this concession, Havard urges this Court to find that the United States Supreme Court
in Shell v. Mississippi, 498 U.S. 1, 111 S.Ct. 313, 112 L.Ed.2d 1 (1990) hdd this indruction
uncongtitutiona. We briefly revist what we stated a little more than a year ago with regard to
this same chdlenge:

Thorson argues that fird paragraph of the above ingruction was hed
uncondiitutional by the United States Supreme Court in Shell v. Mississippi,
498 U.S. 1, 111 S.Ct. 313, 112 L.Ed.2d 1 (1990). Thorson further contends that
in Hansen v. State, 592 So.2d 114 (Miss. 1991), this Court announced that the
languege hdd unconditutiond in Shdl should not be submitted to juries.
Therefore, Thorson concludes that Indruction SP-2 has been determined by the
United States Supreme Court and this Court to be per se objectionable. In Shell,
the Supreme Court found that when used aone, language identical to that used
in the firg paragraph of indruction SP-2 was not conditutiondly sufficient. 498
US. at 2, 111 S.Ct. 313. However, in Clemons v. Mississippi, 494 U.S. 738,
110 S.Ct. 1441, 108 L.Ed.2d 725 (1990), the Supreme Court determined that
the fird sentence of the second paragraph was a proper limiting ingtruction when
used in conjunction with the language from Shell. This Court has repeatedly hdd
this identical indruction to be conditutiondly sufficent. See Knox v. State
805 So.2d 527, 533 (Miss. 2002); Puckett v. State, 737 So.2d 322, 359-60
(Miss. 1999); Jackson v. State, 684 So.2d 1213, 1236-37 (Miss. 1996).

Thorson v. State, 895 So.2d 85, 104 (Miss. 2004). Havard invites us to overturn firmly
entrenched Mississippi precedent on this issue. We decline to do so. For these reasons, this
issue is without merit.

XIl.  WHETHER THE INDICTMENT FAILED TO CHARGE THE
NECESSARY ELEMENTSTO IMPOSE THE DEATH PENALTY

159. Havard next contends the indictment in this case faled to charge dl thedements
necessary to impose the death pendty under Mississppi law. The State points out that

Havard's counsd faled to object to the indicdment at trid, and therefore a procedura bar
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prevents the issue from having merit.  This is not so. “[Slubstantive chalenges to the
aufficiency of the indiccment are not wavable and may be raised for the first time on apped.”

Byrom v. State, 863 So.2d 836, 865 (Miss. 2003).
160.  InByrom, we made plain what is required of a proper indictment.

The sandard of reviewing the sufficiency of indictmentsis well settled:

The indicment must be a plan, concise and definite written statement of the
esentid  facts condituting the offense charged and shdl  fully notify  the
defendant of the nature and cause of the accusation against him. Peterson v.
State, 671 So.2d 647, 653-54 (Miss. 1996); URCCC 7.06. The indictment is
hed to be auffident if it contains the seven factors enumerated in URCCC 7.06.
1. The name of the accused;

2. The date on which the indictment was filed in court;

3. A datement that the prosecution is brought in the name and by the authority
of the State of Mississippi;

4. The county and judicid digrict in which the indictment is brought;

5. The date and, if gpplicable, the time a which the offense was dleged to have
been committed. Failure to dtate the correct date shdl not render the indictment
insUfficient;

6. The sgnature of the foreman of the grand jury issuing it; and

7. The words “ againgt the peace and dignity of the State.”

Id. (quoting Gray v. State, 728 So.2d 36, 70 (Miss. 1998)). All of these factors are present
in this case. Havard's concern with the indictment is that it falled to charge dl eements
necessary to impose the death pendty, specificaly that it lacked an aggravating factor and a
mens rea dement. Havard relies on a United States Supreme Court opinion which dates that
“under the Due Process Clause of the Fifth Amendment and the notice and jury trid guarantees
of the Sixth Amendment, any fact (other than prior conviction) that increases the maximum
penalty for a crime must be charged in an indictment, submitted to a jury, and proven beyond

a reasonable doubt.” Apprendi v. New Jersey, 530 U.S. 466, 476, 120 S.Ct. 2348, 2355, 147
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L.Ed.2d 435 (2000) (rdying on Jones v. United States, 526 U.S. 227, 243, n. 6., 119 S.Ct.
1215, 143 L.Ed.2d 311 (1999)) (empheds added). However, that excerpt from Apprendi dedt
with the conditutiond right to a jury, not the sufficiency of an indictment. In any event, this
Court has hdd that Apprendi and Ring v. Arizona, 536 U.S. 584, 122 S.Ct. 2428, 153 L.Ed.2d
556 (2002), which Havard dso relies on for this argument, do not apply to Missssppi’s
capitd murder sentencing scheme. Berry v. State, 882 So.2d 157, 172 (Miss. 2004).

61. Havard dso dams a jury mug find at least one aggravating factor and a mensrea
dement in a sentencing hearing pursuant to Miss. Code Ann. Sections 99-19-101(5) and (7)
before the death pendty can be given. Otherwise, Havard argues, the statutory maximum
pendty is life  Frd, this conflicts with the definition of capitd murder being a crime
punisheble by death, discussed below. Second, Havard is mistaken about the mens rea
requirement. Under Miss. Code Ann. Section 99-19-101(7), a jury may only find that the
defendant actudly killed, and does not need a true mens rea. Third, sufficient evidence was
presented at trid for a jury to find that under Miss. Code Ann. Section 99-19-101(5),
aggravding circumgtances existed. See, e.g.,, Evans v. State, 725 So.2d 613 (Miss. 1997)
(aggravating circumstance was sexud battery of ten-year-old); Walker v. State, 671 So.2d 581
(Miss. 1995) (aggravating circumstance was sexud battery of teenage girl).

162. In any case, there is no increase of a maximum pendty in this case. The maximum
pendty for killing while engaged in the commisson of sexud baitery is desth. This crime is

defined as capital murder under Miss. Code Ann. Section 97-3-19(2)(¢). The definition of
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capita murder applicable to this case is a crime punishable by death. Miss. Code Ann. § 1-3-4.
Thisissue is without merit.
XIl. WHETHER HAVARD WAS DENIED HIS CONSTITUTIONAL

RIGHT TO A RELIABLE SENTENCE BECAUSE THE TRIAL

COURT ALLOWED THE JURY TO CONSIDER AGGRAVATORS

TO SUPPORT THE SENTENCE OF DEATH
163. Havard dams the trid court erred because the jury was instructed concerning two
agoravators. (1) “the capitd offense was committed while [defendant] was engaged in the
commisson of, or an atempt to commit, sexua battery,” and (2) “the capitd offense was
egpecidly heinous, atrocious or crud.” The fird aggravaor is the underlying fdony on which
Havard's capital murder conviction was based, and is set out in Miss. Code Ann. Section 99-
19-101(5)(d). The second aggravator was a separate statutory aggravating circumstance. Miss.
Code Ann. 8§ 99-19-101(5)(h). Havard aso clams that because the HAC aggravator wholly
subsumed the sexud battery aggravator, the two aggravaing drcumstances could not be
submitted together to the jury. The State again clams a procedural bar to these issues as
Havard did not raise these issues at the trid levd. Additiondly, the State clams that Havard

fals to cite rdevant authority with regard to the assertion that one aggravator subsumes the

other. See Simmons v. State, 805 So.2d 452, 487 (Miss. 2001). When a party fails to cite

authority to support an argument on an issue, this Court is not required to review such issue.

Id. On both clams, the State is correct. However, procedural bar notwithstanding, we will

address the merits of these issues.
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164. The concept of one aggravaing factor subsuming another exists in order toavoid
“double counting,” or dlowing aggravaing factors to become uncongtitutionaly duplicative,
thus unfarly affecting the weighing process in daes like Missssppi, whose crimind law
requires mitigeting factors to be weghed againg aggravating factors. The Tenth Circuit is an
exanple of one jurisdiction replete with cases deding with quesions of aggraveing factors
subsuming one another and offers hdpful explanations in its opinions.  “Under our cases, one
aggravating circumstance is improperly duplicative of another only if the firs aggravator
‘necessarily subsumes' the other.” Patton v. Mullin, 425 F.3d 788, 809 (10" Cir. 2005). “The
fact that two aggravating circumstances rely on some of the same evidence does not render
them duplicative” 1d. The concern is tha the aggravators are not duplicative. 1d. When they
are not duplicative, the Tenth Circuit dlows use of the same evidence to support different
aggravators. 1d. The test for determining when aggravating factors impermissibly overlap and
are duplicative is whether one aggravating factor necessarily subsumes the other, not whether
certain evidence is relevant to both aggravators. Fields v. Gibson, 277 F.3d 1203, 1218-19
(10" Cir. 2002). Of the two aggravators on which Havard focuses, one does not necessarily
subsume the other. The jury could have found from the evidence presented at trid that Havard
was engaged in the commisson of sexud battery while committing the acts on Chloe which
led to her desth. Additiondly, the jury could have found this crime to meet the HAC standard
because of factors other than the sexud battery, such as the relationship between Havard and

Chlo€e' s mother or Chloe' s age.
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165. Hndly, Havard dams that the evidence of the underlying felony used to elevatethis
cime to capitd murder may not dso be used as an aggravaing circumstance. The State cites
severa examples of this Court's case law which disprove this assartion, laying it quickly to
rest. See, eg., Manning v. State, 735 So.2d 323 (Miss. 1999); Smith v. State, 729 So.2d
1191 (Miss. 1998). See also Evans v. State, 725 So.2d 613 (Miss. 1997) (sexud battery of
ten-year old auffident as both undelying fdony and aggravating circumstance); Walker v.
State, 671 So.2d 581 (Miss. 1995) (sexud battery of teenager sufficient as both underlying
fdony and aggravating circumstance). Thisissue is without merit.

XIV. WHETHER AGGREGATE ERROR IN THIS CASE REQUIRES
REVERSAL OF THE CONVICTION AND DEATH SENTENCE

166. Havard's next issue before this Court is whether the aggregate error in this case merits
reversd. “This Court has hdd tha individud errors not revershle in themsdves, may combine
with other errors to make up reversble error.” Byrom v. State, 863 So.2d 836, 847 (Miss.
2003) (quoting Hansen v. State, 592 So.2d 114, 142 (Miss. 1991)).

167. Even when finding erors, this Court has found a harmless aggregate result of those
errors is possble.  “In Hansen, likewise a death pendty case, this Court found that the tria
court had committed three errors during the guilt phase, but “we nonetheless hold the errors
in this case, given their cumulative effect upon the pendty phase, harmless beyond a reasonable
doubt.” Byrom, 863 So.2d at 847 (rdying on Hansen, 592 So.2d at 153). “It is true that this
Court has reversed death pendty sentences where the cumulative effect of prosecutoria

misconduct has denied the gppellant a far and impartia trid. However, the dlegations of this
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petition come nowhere close to the misconduct in Stringer, and, in our opinion do not mandate
review under 8 99-39-21." Irving v. State, 498 So.2d 305, 310 (Miss. 1986) (rdying on
Stringer v. State, 500 So.2d 928 (1986)).

168. Wethusfind thisissue to be without merit.

XV. WHETHER ANY STATUTORILY REQUIRED ISSUES HAVE
MERIT, INCLUDING WHETHER THE SENTENCE WAS
DISPROPORTIONATE TO THE PENALTY IN SIMILAR CASES

169. We now address issues not directly raised by Havard, but which we are required by
datute to consder. When a death pendty case comes before this Court on direct apped, we
must review these other issues, even if the appedlant has not specificdly raised them. Miss.
Code Ann. Section 99-19-105 (Rev. 2000) provides:

(3) With regard to the sentence, the court shal determine:
(@) Whether the sentence of death was imposed under the influence of
passion, prejudice or any other arbitrary factor;
(b) Whether the evidence supports the jury’s or judge's finding of a
satutory aggravating circumstance as enumerated in Section 99-19-101;
© Whether the sentence of death is excessve or disproportionate to the
pendty imposed in dmilar cases, congdering both the crime and the
defendant; and
(d) Should one or more of the aggravating circumstances be found invadid
on gpped, the Missssppi Supreme Court shdl determine whether the
remaning aggravaing crcumdsances ae outweighed by the mitigating
circumstances or whether the incduson of any invdid crcumstance was
harmless error, or both.

Miss. Code Ann. § 99-19-105(3).
770. As to the posshility of undue influence of passon or prgudice in the impostion of the

death pendty, we have addressed that quetion, supra, in Issue VI. Additiondly, from the
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totdity of the record, we can date, without reservation, that we find no evidence or inference
which would indicate that the sentence of death was imposed by the jury while under the
influence of passon, prgudice, or other exising arbitrary factor. Certainly, as discussed in
Issue Xlll, and as reveded in the record, the totdity of the evidence supported the jury’s
finding of one or more statutory aggravating circumstances, specificdly those set out in Miss.
Code Amn. Sections 99-19-101(5)(d) and (h). Because we have not found the <tatutory
aggravating circumstances utilized in today’s case to be invdid, we need not perform a re-
weighing of the “remaning aggravaing circumdtances’ versus the mitigating circumstances,
nor must we perform aharmless error analysis on an invaid aggravating circumstance.

71. FHndly, we determine whether the sentence of death imposed upon Havard is excessve
or disproportionate to the pendty imposed in Smilar cases, when considering both the crime
and the defendant. There are numerous cases where a defendant convicted of capitad murder
received a jury sentence utilizing the aggravating circumgtances under Miss. Code Ann.
Sections 99-19-101(5)(d) and (h). Many of these juries, though not al, have imposed the
death sentence for this offense.  See, e.g., Kolberg v. State, 829 So.2d 29, 39 (Miss. 2002)
(defendant  sentenced to life imprisonment after being convicted of murder of live-in
girlfriend’s infant daughter); Evans v. State, 725 So.2d 613 (Miss. 1997) (defendant sentenced
to death folowing conviction of capitd murder with the underlying felony of sexual battery
of ten-year-old); Walker v. State, 671 So.2d 581 (Miss. 1995) (defendant sentenced to death
folowing conviction of capitd murder during the commission of sexual battery of teenager).

Havard was convicted of killing his girlfriend's six-month old daughter during the commission
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of sexua battery upon young Chloe. The non-fatd injuries, sexuad and non-sexua, which the
jury found Havard inflicted upon Chloe were horrific.  'When consdering these cases, adong
with the nature of the crime, we unhestatingly find that the sentence in this case is therefore
not disproportionate to other cases of thistype. (See Appendix A.)
172.  Thisissueiswithout merit.

CONCLUSION
73. For the reasons stated, the Adams County Circuit Court’s judgment of conviction for
capita murder and impaosgition of the death pendlty is affirmed.

174. CONVICTION OF CAPITAL MURDER AND SENTENCE OF DEATHBY
LETHAL INJECTION, AFFIRMED.

SMITH, CJ., WALLER, PJ.,EASLEY, GRAVES, DICKINSON AND RANDOL PH,
JJ., CONCUR. COBB, P.J., AND DIAZ, J., NOT PARTICIPATING.
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